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MEMORANDUM OPINION

This matter stenms froma chall enge brought by plaintiffs to
a decision made by the United States Fish and Wldlife Service
(“FWs") that listing the Westslope cutthroat trout (“WCT”) as
endangered or threatened under the Endangered Species Act
(“ESA”), 16 U.S.C. 8§ 1531, et. seqg., is not warranted at this
time.

Pendi ng before the Court are cross notions for summary
judgnment. The Court has carefully considered the parties’
nmoti ons and the responses and replies thereto, the briefs filed
by Am ci Montana and |daho, the adm nistrative record in this
case, oral argunent of counsel at the hearing held Novenber 2,
2001, the parties’ proposed findings of fact and concl usi ons of
| aw and the responses thereto, and the applicable statutory and

case law. The Court finds that the agency decision that listing
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of the WCT as endangered or threatened was not warranted was
arbitrary and capricious and not supported by the best avail able
scientific data. Accordingly, the Court GRANTS plaintiffs
notion for sunmary judgnent, DENIES defendants’ notion for
summary judgnment and REMANDS this matter to FW5 with instructions
that it reconsider its “not warranted” finding for WCT in |ight
of this Court’s decision.
I. Background

The westsl ope cutthroat trout' is one of fourteen subspecies
of cutthroat trout native to interior streanms in western North
Anerica. The historic habitat of WCT consists of several major
drai nages of the upper Colunbia River basin (ldaho and Mont ana),
t he Met how Ri ver and Lake Chel an drai nages (Washington), the John
Day River drainage (Oregon), the headwaters of the South
Saskat chewan River (Mntana), and the upper M ssouri River basin
(Montana and Wonming). The historic range of WCT i s consi dered
to be the largest of any of the cutthroat trout subspecies.

Plaintiffs in this case are five environnental organizations
— Anerican W1 dl ands, |daho Watersheds Project, Mntana
Environnental Center, the C earwater Biodiversity Project and the

Madi son-Gal | atin Chapter of Trout Unlimted — and one individual,

! The Latin name for the subspecies is oncorhynchus clarki lewisi,

named after Lewis and Cl ark.



Bud Lilly, who fishes in WCT habitat and who is a board nmenber of
Anerican W dl ands.

Plaintiffs formally petitioned FWs6 to |ist the WCT as
t hreat ened throughout its range and designate critical habitat
for the subspecies pursuant to the ESA. On April 14, 2000, FW5
issued a formal determnation that listing of the WCT under the
ESA was not warranted. See 65 Fed. Reg. 20120.

Plaintiffs bring suit against Gale Norton, Secretary of the
Department of Interior, and Marshall Jones, Acting D rector of
FW5, claimng that the Service’'s listing determ nation was
arbitrary and capricious and a violation of the Adm nistrative
Procedure Act and requesting that the Court remand the
determnation to the Service for reasoned consideration. The
State of Montana and the State of |daho have entered their
appear ances as Am cus Curi ae.

A. The Endangered Species Act

Congress enacted the ESA “to provide a neans whereby the
ecosystens upon whi ch endangered speci es and threatened species
depend may be conserved, [and] to provide a programfor the
conservation of such endangered species and threatened species.”
16 U.S.C. §8 1531(b). The Act defines a species as “any

subspecies of fish or wildlife ... and any distinct popul ation of



any species of vertebrate fish or wildlife which interbreeds when
mature.” 8 1532(16). A species is “endangered” when it is in
“danger of extinction throughout all or a significant part of its
range,” and a species is “threatened” when it is “likely to
becone an endangered species within the foreseeable future.” 88§
1532(6), 1532(20), 1533(c).

The ESA directs the Secretary of the Interior to determ ne
whether to |list species of flora and fauna as endangered or
t hr eat ened. FW5 is obligated to i ndependently identify species
for listing, and to respond to listing petitions fromthe public.
8§ 1533(b)(3)(A). Wiere there is a public petition for listing,
the FW5 has ninety days fromthe filing of the petition, in which
to determ ne whether the petition presents substantial scientific
or comercial information indicating that a listing nay be
warranted. 8 1433(b)(3)(A). |If FW5 issues a “may be warranted”
finding, the Service then has twelve nonths to conplete a “revi ew
of the status of the species concerned” to determine if listing
is “warranted.” 88 1533(b)(3)(B), 1533(b)(5). |If the agency
concludes that listing is warranted, it must publish a proposed
rule in the Federal Register and provi de an opportunity for
public comrent. § 1533(b)(5). Twelve nonths after publication

of the proposed rule, the agency nust make a final decision



whether to adopt a final rule listing the species under the ESA.
Id.

When nmaking its determ nation as to whether a species should
be |listed as endangered or threatened, the agency mnust consi der
the followng five factors

(A) the present or threatened destruction, nodification, or

curtailment of its habitat or range;

(B) overutilization for commercial, recreational

scientific, or educational purposes;

(C) disease or predation

(D) the inadequacy of existing regulatory nechani sns; or

(E) other natural or manmade factors affecting its continued

exi st ence.

16 U.S.C. 8 1533(a)(1). The ESA also instructs that the agency’s
determ nation as to whether to list a species under the Act be
made “solely on the basis of the best scientific and conmerci al
data available.” 8§ 1533(b)(1)(A).

B. Procedural Background

On May 21, 1997 Anerican Wl dlands submtted a petition to
the FW5 requesting the listing of the WCT as a threatened species
under the ESA. The petition described reasons warranting the
listing and provided informati on about threats to the trout’s
habitat, hybridization of the trout popul ation, predation and the
trout’s distribution patterns. On January 23, 1998, Anerican

W dl ands suppl enented its petition with information detailing

increasing threats to the trout.



On March 17, 1998, American WIdl ands brought suit to conpel
FW5 to issue a 90-day finding on the WCT listing petition as
required by 16 U.S.C. 8§ 1533(b)(3)(A). FW5 then agreed to
prepare a 90-day finding, and, in June 1998, it published its
determ nation that Anmerican WIdl ands’ petition provided
sufficient information to conclude that a listing of the
west sl ope cutthroat trout as a threatened species “nay be
warranted.” 63 Fed. Reg. 31691 (June 10, 1998).

Foll owi ng the “may be warranted” determ nation and
publication, FWs failed to neet its twelve-nonth statutory
deadline for making a final determnation as to the trout’s
listing. See 16 U.S.C. § 1533(b)(3)(B). In March 1999, al nost
el even nonths after the twelve-nonth statutory period had run,
American Wl dlands provided notice to FWs that it was in
violation of ESA and its inplenenting regulations. On August 4,
1999, Anerican Wldlands filed suit to conpel FW5 to issue its
twel ve-nonth finding. 1In March 2000, FW5 and American W1 dl ands
reached a settlenent that provided that FWs5 woul d publish its
twel ve-nmonth finding on or before April 10, 2000.

On April 14, 2000, FWS published its finding on Anerican

W dl ands’ petition to list the WCT as a threatened species. 65



Fed. Reg. 20120 (April 14, 2000). FW5 determined that |isting
the WCT was not warranted at that tine.

On Cctober 23, 2000, Plaintiffs filed the instant suit
alleging four clains. Plaintiffs allege that FWS consideration
of existing regulatory nechanisns was arbitrary. Plaintiffs
further claimthat FWS consideration of hybridization as a
threat to WCT was arbitrary because, while identifying
hybridi zation as a prinmary threat, FWs relied on a draft policy,
whi ch contai ned hybridi zed fish, to establish the trout’s
popul ation size and distribution. Plaintiffs third claimavers
that FWs arbitrarily considered the threats to the trout posed by
isolation and loss of life histories, factors which have
all egedly formed the basis for other threatened |istings.

Finally, Plaintiffs claimthat FW5 failed to account for the
threat of whirling disease and ot her inportant factors,
identified in Plaintiffs’ 60-day notice of ESA violations, and
that the decision to not list trout as endangered was arbitrary
and capricious. At oral argunent, plaintiffs conceded that their
strongest argument, and the one fromwhich their other concerns
stenmmed, was that FWS5 included hybridized fish in the popul ation
considered for listing, while al so recogni zing hybridization as a

threat to the species. Plaintiffs request that the court remand



the listing decision to FWs for a reasoned deci si on- naki ng
process.

IT. Discussion
A. Standing

Def endants initially contended that plaintiffs did not have
standi ng because plaintiffs had failed to attached affidavits
fromnenbers of their organi zati ons and, thus, had not net the
sumary judgnent standard. At the summary judgnent stage, a
plaintiff cannot rest on nere allegations of injury, but nust
provi de affidavits or other evidence denonstrating that he or she
has standing. Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-
62 (1992). Plaintiffs attached five affidavits from nenbers of
their organizations to their reply brief, and defendants, in
their reply, state that they no | onger contest standing.

To establish Article Il standing, a plaintiff mnust
denonstrate that: (1) he has personally “suffered an ‘injury in
fact,” —an invasion of a legally-protected interest; which is
(a) concrete and particularized, and (b) ‘actual or inmnent, not
‘conjectural’ or hypothetical’”; (2) the injury conplained of is
fairly traceable to the chall enged action of the defendant; and
(3) it is likely that the injury will be redressed by a favorable

decision. Lujan, 504 U. S. at 560-61 (internal citations



omtted). Once plaintiffs have denonstrated that they have a
specific interest in the protection of the westslope cutthroat
trout, a procedural violation manifested by the failure to |ist
the trout as warranting protection may fulfill the
“redressability” prong of the standing test. “[P]rocedural
rights are special: the person who has been accorded a procedural
right to protect his concrete interests can assert that right
wi thout neeting all the normal standards for redressability....”
Lujan, 504 U.S. at 572 n.7.

Plaintiffs assert that their cognizable interests in
protecting westslope cutthroat trout are harned by FWs' arbitrary
decisions, and that a favorable decision by this Court would
remedy that injury by requiring the agency to reconsider its
listing decision in a non-arbitrary manner. The affidavits
provided with plaintiffs’ reply brief support these assertions,
and the Court concludes that plaintiffs have established Article
11 standi ng.

Five of the six plaintiffs are environnmental organizations.
These organi zati ons have established that they have associ ati onal
standing. The nmenbers of all the plaintiff groups have standi ng
in their own right; protection of the WCT is at the core of the

groups’ respective mssions; and there is no need for individual



menbers to participate in this lawsuit. See Hunt v. Washington
State Apple Adver. Comm’n, 432 U.S. 333, 342-43 (1977).
B. Standard of Review

Plaintiffs bring suit pursuant to the ESA's citizen suit
provision, 16 U S.C. § 1540(g), and under the Adm nistrative
Procedure Act (“APA’), 5 U S.C. 8 706(2)(A). The Service's
determ nation as to whether to list a species as endangered or
threatened is subject to review under the APA. See Las Vegas v.
Lujan, 891 F.2d 927, 932 (D.C. Cir. 1989) (invoking APA s
arbitrary and capricious standard in considering citizen suit
chal l enge to an ESA energency listing decision).

Under Section 702 of the APA, an agency’s decision may be
set aside if it is “arbitrary, capricious, an abuse of
di scretion, or otherw se not in accordance with law” 5 U S. C. 8§
706(2)(A). The D.C. Circuit has instructed that the citizen suit
provi sions of ESA provide a right to chall enge agency deci si ons,
but do not permt de novo review. See Cabinet Mountains
Wilderness v. Peterson, 685 F.2d 678 (D.C. Cir. 1982). Rather,
this Court’s reviewis |limted to the adm nistrative record
bef ore the agency when it nmade its decision. Camp v. Pitts, 411
U S 138, 142, 93 S. . 1241 (1973). Were a party has

petitioned the Service for a listing, as is the case here, the
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information included in the petition is necessarily a part of the
adm ni strative record.

Under the APA's standard of review, there is a presunption
of validity of agency action. Ethyl Corp. v. EPA, 541 F.2d 1, 34
(D.C. Cr. 1976) (en banc), cert. denied, 426 U S. 941, 96 S. C.
2662 (1976). |If the “agency’s reasons and policy choices ..
conformto ‘certain mninmal standards of rationality’ ... the
rule is reasonabl e and nust be upheld.” Small Refiner Lead
Phase-Down Task Force v. EPA, 705 F.2d 506, 521 (D.C. Gr. 1983)
(citations omtted). However, an agency’'s decision is arbitrary
and capricious if it “has relied on factors which Congress has
not intended it to consider, entirely failed to consider an
i nportant aspect of the problem offered an explanation for its
deci sion that runs counter to the evidence before the agency, or
is so inplausible that it could not be ascribed to a difference
in view or the product of agency expertise.” Motor Vehicle Mfrs.
Ass’n of U.S. v. State Farm Mut. Auto. Ins. Co., 463 U S. 29, 43
(1983) .
C. Best Available Scientific Data Requirement

Def endants argue that the only relevant issue is “whether a
review of the adm nistrative record underlying FWS' s not -

warranted finding reveals that the determ nation was rationally
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based.” However, under the ESA, the Secretary’s actions nust be
based on the "“best scientific and commercial data available to
him after conducting a review of the status of the species.” 16
U S C 8 1533(b)(1)(A). This requirenment does not obligate the
Service to conduct new, independent studies. See Southwest
Center for Biological Diversity v. Babbitt, 215 F.3d 58, 60 (D.C.
Cir. 2000) (finding no obligation under the ESA to conduct new
research).

The ESA, by adopting a standard of the “best scientific and
comerci al data avail able,” and not a standard of absolute
certainty, reflects Congress’ intent that the FW5 take
conservation neasure before a species is “‘conclusively headed
for extinction.” Defenders of Wildlife v. Babbitt, 958 F. Supp.
670, 680 (D.D.C. 1997). *“The Service may not base its listings
on specul ation or surm se or disregard superior data, ... but
absent superior data ... occasional inperfections do not violate”
ESA's requirenent that FWS use the best available data. Bldg.
Ind. Ass’n of Sup. Cal. v. Norton, 247 F.3d 1241, 1246-67 (D.C
Cr. 2001).

The Court’s review of the scientific data included in the
adm nistrative record is limted to an inquiry as to whether the

record supports the agency’s findings and whether the agency’s
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actions were based on the “best scientific ... data available” to
it. This Court is not in a position to nake policy judgnments
based on conflicting or uncertain scientific data. “[Where
there are conpeting expert opinions, ‘[i]t is the prerogative of
[the Secretary] to wei gh those opinions and nmake a policy

j udgnment based on the scientific data. Brower v. Daley, 93 F
Supp. 2d 1071, 1082-83 (N.D. Cal. 2000) (quoting Southern
Offshore Fishing Ass’n v. Daley, 995 F. Supp. 1411, 1433 (MD.
Fla. 1998). In Ethyl Corporation v. EPA, the D.C. Crcuit
cautioned that: “W nust | ook at the decision not as the chem st,
bi ol ogi st or statistician that we are qualified neither by
training nor experience to be, but as a review ng court
exercising our narrowmy defined duty of hol ding agencies to
certain mniml standards of rationality.” 541 F.2d 1, 36 (D.C.
Cir. 1976) (en banc) (footnote omtted).
D. ESA Listing Decision

FW5 concl uded that listing of WCT under ESA was unwarrant ed
because “vi abl e, self-sustaining WCT stocks remain wi dely
di stributed throughout the [species’] historic range” and because
smal | headwat ers popul ati ons of WCT are “rel atively secure.”

Plaintiffs allege that the “unwarranted” finding constituted

arbitrary and capricious agency action. Specifically, plaintiffs
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all ege that FWS' inclusion of hybrid WCT stocks in the “viable”
popul ation of WCT was arbitrary and capricious (Count 2). They
al so challenge as arbitrary and capricious the agency’s

consi deration of existing regulatory nmechanisns (Count 1) and its
consideration of the threats posed by isolation of WCT
popul ati ons (Count 3) and by whirling di sease and ot her inportant
factors (Count 4). Defendants respond that FW5 carefully
considered all of the information collected, represented in the
Adm ni strative Record, and wei ghed each of the relevant statutory
listing criteria before determining that a listing under the ESA
was not warranted.

Because the Court holds that WCT's inclusion of hybrid WCT
stocks in the “viable” population considered for |isting was
arbitrary and capricious, the Court does not focus on the
additional concerns raised in plaintiffs’ conplaint. The
agency’ s consideration of the existing regulatory mechani sm
threats and possi bl e di seases facing the popul ati on was
necessarily affected by its definition of the population to be
considered for listing.

1. Hybridization

The parties do not dispute that hybridization of the WCT

stock constitutes a “natural or manmade factor[] affecting
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[ WCT' s] continued existence,” and was properly considered in the
Service's assessnent of the listing petition. See 16 U S.C. 8§
1533(a)(1)(E). The parties’ argunents as to the rel evance and
significance of hybridization raise two distinct |egal issues

(al though the parties do not distinguish themas such). First,
the parties disagree as to the relative weight to be given to the
factor of hybridization as a threat to WCT, with plaintiffs
contending that the failure to list WCT as threatened in |ight of
scientific studies on hybridization constitutes arbitrary agency
action. The second issue raised by hybridization concerns the
very identification of the “popul ati on” under review for an ESA
listing. Does the ESA require that only 100% genetically pure

i ndi vidual fish be considered for purposes of determ ning dangers
of extinction to the species? Plaintiffs contest that the

i nclusion of hybrid stock nunmbers in the WCT popul ati on count is
per se unreasonabl e, while defendants argue that the ESA does not
mandate that only genetically pure fish be counted in determ ning
the species’ status. This Court defers to the policy judgnents
of FWS in weighing hybridization as one of many factors, but
finds that FWS' rationale for the inclusion of hybrid fish in the
popul ation identified for evaluation in the Status Review i S

unsupported by the adm nistrative record.
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Hybri di zati on as a Threat

In their pleadings, both FWs and plaintiffs view hybridization of
WCT as a potential threat to the trout population. They disagree
as to the weight that should be given to this threat. The Court
shoul d remand an agency finding where the conclusions are
arbitrary and capricious, or where the agency failed to consider
rel evant information or factors.

Plaintiffs protest that the admnistrative record clearly
identifies hybridization as the greatest single threat. See
Status Review at 20, 93, 158; AR 407-08; Liknes and G aham A R
5977. Plaintiff relies on the record in identifying several
significant harns stemm ng from hybridi zati on, including
i mpai rment of “growth, survival, fertility, devel opnental rate,
and the ability of individuals to develop properly.” See AR
855; AR 2386 (Allendorf & Leary article). FW5 recogni zed that
t he best avail abl e science indicates that hybridization
constitutes a significant threat to WCT. See Status Review at
20, 158.

However, as a factor affecting the WCT' s conti nued
exi stence, FWS was required to consider whether the threat of
hybri di zati on was sufficient to warrant listing of WCT as a

t hreat ened or endangered species. 16 U S.C. 8§ 1533(a)(1)(E).
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In its Status Review, FWs identified hybridization as an ongoi ng
threat in each of the 15 watersheds occupied by WCT. Yet, the
record is devoid of any evidence that the agency eval uated that
threat in considering whether the WCT popul ati on was vi abl e.

Def endants assert that the Service extensively considered
the issue of hybridization and “reasonably determ ned that, while
it conceivably can pose a threat to WCT, any such threat that
exi sts today does not rise to the |level of indicating that the
WCT subspecies as a whole is in danger of extinction throughout
all or a significant portion of its range, or is likely to becone
an endangered species throughout all or a significant portion of
its range....” Defendants rely on a FWs draft Intercross policy
addressing genetic introgression and a scientific study
indicating that at | east sone degree of hybridizati on woul d not
threaten WCT. Yet, the draft Intercross policy in no way
i ndi cates what degree of hybridization would threaten WCT, or
that the existing |levels of hybridization do not currently
t hreaten WCT.

I nclusion of Hybrid Stock in the WCT Popul ati on Consi der ed
for Listing

The agency’s justification of its listing decision is
arbitrary not because it fails to consider hybridization as a

t hreat but because — once identifying hybridization as a threat -
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t he agency includes hybrid fish in the popul ati on consi dered for
listing. If hybridization is a “threat” to the species, it would
seem | ogical that hybrid stock should not be included in the
popul ati on of WCT reviewed for protected status.

The adm nistrative record wholly fails to address the
i mplications of including hybrid stock in the “population.” In
eval uating the health of a species’ population, FWs is required
to consi der whether the species is likely, in the foreseeabl e
future, to becone endangered or extinct throughout all or a
significant portion of its range. 16 U S.C. 88 1532(6), 1532
(20). In order to nmake its determ nation as to whether an ESA
listing for WCT was warranted, FW5 was required to identify the
WCT popul ation? and then consider the best available scientific
data concerning the threats to the population and its habitat.
Consequently, the identification of the potentially viable — or
endangered — population is vital to ultimate listing
determ nati on

The FWS has defined “popul ation” as “a group of fish or
wildlife ... in comon spatial arrangenent that interbreed when

mature.” 50 CF. R § 17.3. Plaintiffs’ petition identified

2 FWS found that there was no need to recognize distinct popul ation

segments (“DPS") for the WCT. The ESA permts the Secretary to recognize DPS
for vertebrate fish and animals, and the Service has promul gated regul ations
defini ng DPS.
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“remai ni ng, genetically pure stocks of WCT” as warranting |isting
consideration. 65 Fed. Reg. 20120, 20120 (enphasis added). FW5
explained its identification of the relevant WCT popul ati on:

Throughout the historic range of WCT, few of the remaining
WCT stocks have been genetically classified on the basis of
chronosone counts, biochem cal characteristics, or nolecul ar
genetic information. Al though application of such genetic
techni ques for characterizing fish stocks is becom ng nore
common today, in nost cases the taxonom c classification of
extant WCT stocks has been based | argely on the spotting
patterns shown by the fish and the professional judgnents
and experiences of the fishery biologists who exam ned the
fish in the field. A though WCT stocks with varying degrees
of genetic purity are known to occur across the subspecies
range, there is currently little definitive information on
the genetic characteristics of nmost WCT stocks (U.S. Fish
and Wldlife Service 1999). Even in Mntana, where an

ext ensi ve dat abase on the genetic characteristics of many
WCT stocks exists, the precise genetic characteristics of
nmost stocks are unknown. Consequently, we based the WCT
status review on the professional judgnents nmade by the
State gane and fish departnents that the fish the
departnents classified as WCT actually represented the
subspeci es, even though the precise genetic characteristics
of those stocks nmay not be known, or the stocks may consi st
of intercross progeny that were the product of sonme | ow or
nondet ect abl e | evel of interbreeding between WCT and anot her
fish species.

Status Review, 65 Fed. Reg. 20120, 20121. Defendants explain that
hybrid stock — those whose genetic make-up was unknown and those with
| ow | evel s of hybridization — was included in the WCT stock revi ened
for listing because few of the remaining WCT stocks have been

genetically classified. 65 Fed. Reg. 20120, 20120.
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Def endants argue that the ESA does not require that only
genetically pure species be considered as part of the popul ation. At
oral argument, plaintiffs agreed with this proposition, noting that
they were not insisting on genetic purity. Rather, plaintiffs argued
that the “best available science” nust govern the agency’s
determ nation of the appropriate population for listing
consideration. Thus, plaintiffs would have the agency assert a
scientifically-based conclusion about the extent to which it is
appropriate to include hybrid stock and stock of unknown
characteristics in the popul ati on eval uat ed.

FW5 contends that its explanation of the difficulty of
identifying hybrid stock is sufficient to neet the requirenent
that it rely on the best available science. The Court can not
agree for two reasons.

First, FW5 does not offer a scientifically based expl anation
for its decision to include known hybridized fishinits
assessnent of the WCT's current distribution. The instant case
presents a unique situation because FW5 all eges that the best
avai l abl e scientific data is not sufficient to allowit to
clearly identify the intended popul ati on subject to review
(genetically pure WCT). Fed. Reg. 20120, 20121. However, FW5
does not expl ain how hybridized fish mght contribute to the

viability of the species, nor does it argue that sonme degree of
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hybridi zation is benign. FW fails to take into account
Montana’ s finding that nore than 40% of sanple fish stocks
statewi de were hybridi zed. Status Review at 153, App. Table 2.
FWE does not suggest that |ower |evels of hybridization exist
out si de of Mbontana.

Furthernore, FW5 does not explain its failure to credit
Mont ana’ s assessnment of hybrid stock. Montana has created a
geneti c database of WCT stock, and has instituted a conservation
pl an designed to restore “pure” WCT stock to its rivers.
Mont ana’ s pl an di stingui shes between 100% pure WCT popul ati ons,
slightly hybridized WCT popul ati ons (90% pure and greater), and
ot her hybrid WCT stock, offering priority protection to the pure
and slightly hybridized stock. See AR at 821. Wthout
assessing the propriety of the distinctions drawn by Mntana,?
the Court notes the Montana plan denonstrates that a reasoned,
scientific consideration of which WCT are properly consi dered as
part of a “viable” population is possible and even appropriate.
To the extent that the Montana plan represents expertise, upon
which FWs relied in making its listing determ nation, it is
troubling that FW5 apparently ignored Montana s reasoni ng and
exanpl e regarding the need for differentiation between |evels of

hybridi zation in WCT stock. See, e.g., Defenders, 959 F. Supp.

3 The Court notes that, in its amicus curiae brief, Montana
nevert hel ess suggested that hybrid WCT fish should be counted as WCT until
they are genetically more than 50% rai nbow or Yell owstone cutthroat trout.
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at 685 (holding that “[a]lthough the Court nust defer to an
agency’s expertise, it nust do so only to the extent that the
agency utilizes, rather than ignores, the analysis of its
experts).

Second, and nost inportantly for this Court’s concl usions,
t he agency wholly fails to reconcile its recognition of
hybridi zation as a threat to WCT's viability with its inclusion
of hybrid stock in the popul ation assessed for listing. The
adm ni strative record clearly supports a finding that
hybridi zation is a threat to the WCT popul ation. |ndeed, FW5
identified the presence of non-native fish and the associ at ed
threat of hybridization in every watershed occupi ed by WCT.
Status Review at 89, 91, 93, 95, 97, 99, 106, 112-13, 120-21,
126, 131, 134-35, 146. Therefore, when it included hybrid stock
in the popul ati on assessed for listing, it needed to give sone
reasoned expl anati on.

In Friends of the Wild Swan, Inc. v. USFWwS, the District
Court of Oregon held that the failure of the FWS to explain why
it did not consider listing the entire bull trout population as a
whol e, and changed a previous policy by delineating five
popul ati on segnments of trout, constituted arbitrary and
capricious agency action. 12 F. Supp. 2d 1121, 1133 (D. Oe.

1997). The court noted that the change in policy was problematic
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given that the petition for listing as well as the agency’ s own
findings identified isolation of trout populations as a threat to
the species. 1d. at 1133-34. Simlarly, the inclusion of hybrid
fish in the popul ation evaluated for protection is arbitrary to
the extent that hybridization is identified as a threat to the
popul ation by FWs and in plaintiffs’ petition for |isting.

For exanple, plaintiffs note that it is possible that FW5
m ght have drawn a distinction between hybridization that is a
threat to a popul ation, and hybridization that is benign.
However, FW5 nade no attenpt to draw such a distinction. The
agency is not required to performadditional scientific studies,
but the adm nistrative record denonstrates that Mntana' s
experience and the Al endorf and Leary report constitute a basis
for at |east sone reasoned discussion of the issue. Wthout a
scientifically based explanation of the decision, the Court can
not but find that the decision to include hybrid stock in the WCT
popul ati on considered for listing was not supported by the best
avai |l abl e science, 16 U S.C. § 1553(b)(1)(A), and was a
“fail[ure] to consider an inportant part of the probleni facing
FW5 and was arbitrary and capricious. Motor Vehicles Mfrs. Ass’n

v. State Farm Mut. Auto. Ins. Co., 463 U. S. at 43.
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2. Other Listing Factors

Plaintiffs also contend that FW5 overstated the protections
of fered by existing regulations and did not adequately consider
threats to isol ated headwat er popul ati ons of WIC.* The Court
finds that these considerations nmay be affected by the initial
determ nati on of the WCT popul ation. Thus, while the Court wll
briefly address the issues raised by plaintiffs, it recognizes
that these are factors to be considered by FW5 on remand, in
light of the population it determnes to be scientifically
appropriate for listing eval uation.

Exi sting requl ati ons

Plaintiff contends that existing regulations are inadequate
to protect WCT popul ations and that the agency’s reliance on
these regulations is arbitrary and capricious. Having identified
hybri di zation as a threat to WCT, FWS5 should have identified
whet her the regul atory mechani snms in place were adequate to
protect a viable popul ation of the subspecies.

The agency recogni zed that stocking of non-native fish in
WCT habitat continues. See, e.g., 63 Fed. Reg. at 31, 692.

Furthernore, FW5 expressly stated that additional governnent

¢ Plaintiffs also argued that FWS consideration of the threat of

whirling disease was arbitrary and capricious. Plaintiffs appear to have
abandoned this claimat oral argument and in their proposed findings of fact
and concl usions of | aw. In any event, the Court notes that the record does

not contain any scientific study discussing the inpact of whirling disease on
the WCT popul ation — genetically pure or hybrid.
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action is needed to address threats posed by non-native speci es.
Status Review at 158. Wile the agency identified over 700

exi sting conservation prograns benefiting the WCT stock, it is
uncl ear fromthe record what WCT popul ation will reap the benefit
of these prograns. On renmand, the agency shoul d consider the
effect of the programs in light of the popul ati on eval uated for
listing.

| sol ati on of Headwat er Popul ati ons

The isol ation of headwat er popul ations of WCT is a factor
that the agency should consider in making its listing
determ nation, either as a “nodification or curtailnent of [the
species’] habitat or range,” 16 U S.C. § 1533(a)(1)(A), or as a
“natural or manmade factor[] affecting its continued existence,”
16 U.S.C. §8 1533(a)(1)(E). FWs found that viable, self-
sust ai ni ng stocks of WCT remain wi dely distributed throughout the
hi storic range of the subspecies. Status Review at 157.
However, this determnation is inextricably |linked to the
determ nation of the WCT population for |isting consideration.
One study has estinmated that genetically pure westslope cutthroat
trout now occupy only 2.5% of their historic range in Mntana.
See McIntyre & Rieman, Conservation Assessment for Inland

Cutthroat (1995), AR at 6257.
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FW5 i dentifies stronghold popul ations of WCT in stream
headwaters. FW5 identified the risks posed by non-native
speci es, and concl uded that headwater popul ations are “relatively
secure” from such species. The adm nistrative record supports a
conclusion that introduced brook and brown trout nay have
replaced WCT in many river reaches and | ower el evation streans.
See Status Review at 106; see also Comments of Chri stopher
Frissel, A R at 2268. The Court, therefore, notes only that
the agency’'s identification of the appropriate popul ation for
listing consideration may affect its evaluation of the risks to
headwat er popul ati ons.

ITI. Remand to FWS

FW5 suggests that the appropriate renedy for an inadequate
articulation of its consideration of the threat of hybridization
is to remand the adm nistrative record to FWS for “further
explanation, with the Court retaining jurisdiction to review that
expl anati on and nake a decision on the nerits at a later tine.”
Defs.” Resp. to Pls.” Findings of Fact at 2. FW5 characteri zes
the Court’s concerns as the absence of a sufficient explanation
of its review of the hybridization threat. Yet, the Status
Report descri bes the agency’ s assessnment of the hybridization
threat. What the record wholly fails to offer is a rationale for

i ncluding hybrid stock in the popul ation considered for listing.
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Not hing in the record convinces this Court that this defect
may be cured by a sinple explanatory declaration. Rather, the
agency has “entirely failed to consider an inportant aspect of
the problem” Motor Vehicle Mfrs. Ass’n of U.S., Inc., 463 U.S.
29, 43, 103 S. . 2856 (1983). The agency has ignored
scientific data and existing nodels for assessing the degree of
hybri di zation that may be appropriate to include in population
assessed for long-termviability.

VWhile it may be appropriate to remand an adm ni strative
record for additional explanation, such alimted remand is
appropriate where a “bare record [does] not disclose the factors
that were considered of the [agency’ s] construction of the
evi dence.” Bowman Transport., Inc. v. Arkansas-Best Freight
Sys., Inc., 401 U S. 402, 420, 95 S. . 438 (1974). The record
in this matter is far frombare. Furthernore, this is not a case
where the Court is “unclear of the grounds the agency asserts to
defend its action.” American Bioscience, Inc. v. Thompson, 269
F.3d 1077, 1086 (D.C. Cir. 2001); accord Environmental Defense
Fund v. Costle, 657 F.2d 275, 285 (D.C. G r. 1981) (“new
materials should be nerely explanatory of the original record and
shoul d contain no new rationalizations”). There is an extensive
adm ni strative record that describes FW5 decision to include

hybrid stock in the population as resting on a determ nation that
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vi sual professional judgnents were the best indication of the WCT
popul ation.. The Court today finds that this determ nation was
not supported by the best avail able science and was arbitrary and
capricious. Thus, the Court remands the WCT |isting decision to
FW5 for reasoned deci si on- maki ng.
CONCLUSION

For the foregoing reasons and upon careful consideration of
the entire record in this case, the Court finds that FW§ |isting
determnation for FW5 does not reflect a reasoned assessnent of
the statutory listing factors on the basis of the best avail able
science. Accordingly, plaintiffs’ notion for summary judgnent
nmust be GRANTED, defendants’ notion for sunmary judgnment DENIED,
and WCT listing decision remanded to FWS for reasoned deci sion-
making in light of this Court’s decision.

An appropriate Order and Judgnment acconpany this Menorandum

Opi ni on.

_March 31, 2002 /sl
DATE EMMET G. SULLIVAN
UNITED STATES DISTRICT JUDGE
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